Introduction
Patent reform has once again been thrust into the center of national policy debates. 1 On March 8, 2011 The U.S. Senate approved a comprehensive bill to reform The Patent Act, and the House is scheduled to soon vote on similar legislation.
2 If enacted, this legislative overhaul would be the most significant patent reform achieved in sixty years. 3 In prior years, the legislature introduced bills that similarly would have transformed patent law. 4 These various bills, however, consistently failed due to the conflicting goals held by various industry constituents. 5 That scenario was portrayed in the following manner by one legislator:
Whatever the fate of patent reform in the coming weeks, we can all agree that Congress has found it difficult to enact a truly comprehensive reform bill. Why? The answer is twofold. First, different versions of the legislation have addressed many core provisions of the Patent Act. And second, a number of different stakeholders use the patent system in different ways. 6 The intricate dynamics of patent reform, however, extend far beyond the legislature. The judiciary, for example, stepped in over the years to fill the void created by legislative inertia and modified various substantive aspects of patent law. 7 There is, however, a remaining element of patent reform that is vastly underappreciated. This largely ignored aspect of patent reform deals with the administrative rules created by the United States Patent and Trademark Office (USPTO) in its effort to manage a growing workload crisis. 8 In particular, this article examines several administrative rules that the USPTO implemented to effectively manage a controversial category of patent applications falling within the category known as business methods. Part of the USPTO"s workload crisis is attributed to the rapid increase in business methods, after the State Street decision opened the floodgates to these types of patents. 9 This article describes how the USPTO enacted several unique administrative reforms to address business methods, following cues from important actors in the judicial, legislative and executive branches of government. The article also examines the legality of these rules, which are referred to as administrative patent levers, under established administrative law doctrine. 10 Policymakers are keen to regulate patents since they are key economic resources in today"s knowledge-based economy. 11 Companies patent what seem like an increasingly broad category of innovations, including what appear to be fundamental aspects of industry. Take the case of the online retailer Amazon.com, which patented its "one-click" shopping method 12 and later sued competitor Barnes and Noble for patent infringement. 13 Amazon used the patent on their e-commerce shopping method to obtain an injunction and eventually a settlement from Barnes and Noble. In a similar case, Netflix patented its business model of renting items to shoppers online.
14 Netflix eventually used this patent to sue its competitor Blockbuster when it offered a competing online movie rental service. That case was also settled, with terms believed to be favorable to Netflix. 15 In both cases, business method patents were at the heart of competitive battles between emergent online retailers and what had been dominant brick-and-mortar incumbents. 16 Yet, the legal validity of many business method patents remains questionable since they sometimes extend to subject matter that appears to be generally known, or are obvious in light of the prior art. 17 For example, in the Amazon case mentioned above, Amazon"s one-click patent was subsequently re-examined by the United States Patent and Trademark Office (USPTO). After its reexamination, the USPTO rejected claims 1-5 and 11-26 of Amazon"s patent as improperly granted. 18 According to scholars, a significant portion of business method patents are of suspect validity since the examiners at the USPTO lacked the experience necessary to properly evaluate many of the claims granted in these patents. Likewise, a good deal of controversy surrounds business method patents since they may be used to stifle competition in rapidly evolving areas of business, such as e-commerce. Commentators also point out that business method patents may wreak havoc if they fall into the wrong hands. Several prominent cases are highlighted where business method patents are aggressively wielded by patent trolls, or non-practicing entities whose sole objective is to sue large companies, and threaten a hold-up by obtaining an injunction. 19 The effects of business method patents were amplified due to the broader trend towards stronger and broader patent rights. 20 This trend was propelled by the creation of the Court of Appeals for the Federal Circuit (CAFC), a special jurisdiction court that decides patent appeals. 21 To strengthen patent rights, the CAFC promulgated what has been described as a formalistic patent jurisprudence that emphasized clearly defined tests and rules. To some commentators, this pro-patentee shift presented significant risks since patent owners, and particularly patent trolls, were empowered under these rules to hinder innovation through hold-ups and other extortionist tactics. 22 Despite persistent calls for legal reform, the legislative stalemate mentioned earlier left open the opportunity for business method patent abuse. Significant steps were taken, however, to limit the scope and strength of business method patents through the use of judicial common law patent levers. 23 In recent years, the Supreme Court has reviewed important patent doctrines related to injunctive relief 24 , the non-obviousness standard 25 , and business method patentability. 26 As a general matter, the Supreme Court"s patent jurisprudence has rejected the CAFC"s formalistic jurisprudence in favor of a more flexible and context-based approach. 27 This article addresses how the USPTO enacted a complementary set of norms and rules to specifically restrict business method patents, which are viewed as a particularly suspect category of patents. 28 This article maintains that the adoption of administrative patent levers at the USPTO goes hand in hand with the judicial, legislative and executive branches" coordinated and sui generis apprehension towards business method patents. The Supreme Court considerably reformed patent law through the use of its judicial patent levers. 29 There remained significant room, however, for the USPTO to compensate for any policy vacuums that lingered via its administrative rulemaking function, particularly due to significant political and institutional pressures emanating from the legislature and the executive branch. 30 While a great deal of attention has been devoted to why certain policies and rule-making practices at the USPTO are either good or bad 31 , hardly any attention has been devoted to examine how these rules and policies were instituted and legitimized within the larger institutional backdrop of government. Also, there has yet to be a full appreciation of the coordinating role that the USPTO"s administrative patent levers played as a compliment to legislative and judicial patent reform goals. As a consequence, the process through which these administrative patent levers emerged has, to date, received scant consideration.
The implementation of business method-related administrative patent levers can be explained through the lens of institutional theory and the principal-agent theory of administrative decision-making. Institutional theory examines the influence that institutions have on legal doctrine and outcomes. 32 From this perspective, the institutions that influenced the creation of administrative patent levers at the USPTO include stakeholder advocacy manifested on the record in: legislative bills, roundtable discussions, hearings and policy statements. As proposed in this article, the rather extraordinary sui generis treatment of business methods across all branches of government helps to explain why the USPTO adopted special business method patent norms and rule-making, to a degree not seen in other emergent and important technology areas such as nanotechnology, software or biotechnology.
The article proceeds as follows. Section II briefly introduces the history and conceptual foundation of business method patents. Section III surveys the academic literature to expose the costs imposed by these patents on innovators and society. Section IV examines how the judicial, legislative and executive branches of government reacted to the social costs borne from these patents. Section V analyzes the USPTO"s reaction to these various institutional and public policy reactions. This section discusses five administrative patent levers that the USPTO developed in response to this external institutional pressure, and the effect that these measures have taken on business method patenting overall. Section VI discusses the administrative law implications raised by the USPTO"s use of these particular levers, and addresses their legality. All of the patent levers are determined to be within the USPTO"s administrative authority. Part VII concludes.
I. Business Method Patents
One of the most contentious issues surrounding business method patents concerns whether in fact they can be conceptually defined. From a statutory perspective, the U.S. Patent Act initially failed to provide guidance other than suggesting that business methods fell under the allowed general category of "processes", subject to general and well established exceptions. 33 In response to the perceived dangers of business methods, The Patent Act was amended to provide a prior use defense related to methods of "doing or conducting business". This amendment, however, failed to clearly define method of conducting business.
In 2001, a bill was introduced called The Business Method Patent Improvement Act that would have raised the obviousness standard for business methods. 34 This bill defined business methods as:
(1) a method of processing data; or performing calculation operations; and which is uniquely designed for or utilized in the practice, administration, or management of an enterprise; (2) any technique used in athletics, instruction, or personal skills; and (3) any computer-assisted implementation of a method described in paragraph (1) or a technique described in paragraph 35 The bill was not enacted, therefore, the definition lacks any statutory authority.
The judiciary has referred to business methods without precisely articulating the contours of this technology class. The earliest case cited for the proposition that business methods remained beyond patentability is Hotel Security Checking Co. v. Lorraine Co. 36 In that case, the Court held that patent claims for a bookkeeping system were unpatentable per se. A series of subsequent cases reinforced the presumption that a "business method exception" existed that excluded business methods from being patentable. 37 The eventual advent of information technology, however, challenged the per se rule against patents covering data processing. 38 In 1981, The Supreme Court relaxed its rule against software patents in Diamond v. Diehr. 39 In that case, the Court held that an algorithm may be patentable as a process if it claims a "useful, concrete and tangible result." 40 The formal legal status of business methods, as opposed to software algorithms, was later clarified when the CAFC decided the State Street case. 41 In that seminal case, the CAFC dismissed the business method exception altogether, holding that a software algorithm for processing data in a system was patentable. Under the Court"s reasoning, the algorithm created a "useful, concrete and tangible result" that may be patentable even if the result is something as non-physical as an investment value. 42 Ultimately, the CAFC mentioned that the business method exception was incompatible with the Court"s interpretation of the Patent Act, and that any rejections of business methods in the past had been based on statutory issues such as novelty, not on the membership of a class pertaining to business methods. 43 State Street begs the question, as some commentators have pointed out, whether the definition of a business method patent can ever be grounded in principle. 44 Some commentators argue, for example, that business methods precede the modern understanding of these processes, since inventors have patented methods that have pertained to business processes as far back as 1889. 45 Other commentators point out that they need not even be drafted as methods, and that despite any regulation patent drafters routinely craft claims that reflect business methods as elements of an apparatus. 46 More recently, the Supreme Court decided the Bilski case and conclusively resolved the issue of whether business methods are patentable subject matter. 47 In their opinion, the Court stated that:
Section 101 similarly precludes the broad contention that the term "process" categorically excludes business methods. The term "method," which is within §100(b)"s definition of "process," at least as a textual matter and before consulting other limitations in the Patent Act and this Court"s precedents, may include at least some methods of doing business. 48 The Bilski Court, however, continued the tradition held within the judiciary to refrain from clearly defining the contours of what are referred to as business method patents.
A working definition of business methods has been developed by the USPTO, the agency responsible for granting or denying this, and all other categories of patents. The way the USPTO defines business methods relates to its detailed and dynamic technology classification system, which matches a broad business method definition offered by Professor Spulber. Business method patents are defined by Professor Spulber in his work as: "the discovery of a commercial technique for firms to address market opportunities, such as a transaction procedure, market microstructure, financial system, operational process, or organizational form." 49 The USPTO mainly identifies business method patents primarily through its class 705: "Data Processing, Financial, Business Practice, Management, or Cost/Price Determination", in addition to twenty eight other classes that might apply to this category of patents.
Given the overall lack of definitional precision, it is unsurprising that these patents are applied in a broad variety of industries. For example, business method patents have been asserted in cases involving financial products 50 , insurance products 51 , tax methods 52 and perhaps most notably e-commerce. 53 It is not a coincidence, however, that business method patents have become a salient issue as online business transactions flourished. The rapid emergence of online business transactions amplified the market power of business method patent owners, who increasingly and aggressively asserted methods related to electronic means of conducting business. The State Street decision is said to have opened "the floodgates" to business method patenting and litigation. 54 One source reports that the year before the State Street case was decided, the USPTO received 1,300 business method applications. 55 The year following the State Street case, the USPTO received 7,800 business method applications.
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II. The Social Costs of Business Method Patents
Patent owners possess what are known as negative rights, or the right to exclude others from making, using or selling a claimed invention. As technologies become increasingly cumulative 57 and distributed 58 patents raise considerable transaction costs if they are used to block technological progress or implementation. 59 As recognized in the literature, there are several tactics employed by patent owners that disadvantage competitors 60 and impose social costs in the process. For example, a company can patent a rival technology for the sole purpose of preventing others from practicing the invention. 61 A superior and socially beneficial competing technology may, therefore, never be applied due to these blocking patents. 62 A patentee may also engage in evergreening, or patenting an incremental aspect of a preexisting technology to unduly extend the monopoly lifetime of the underlying technology. 63 Another tactic patentees may use is to engage in strategic filing practices, such as abusing the continuation procedure. 64 Lastly, patent owners may forum shop by filing patent lawsuits in any of the pro-plaintiff "rocket docket" jurisdictions. 65 In addition to these general strategies, there are two strategies that are particularly relevant to business method patents and that impose social costs when undertaken. Those two strategies include patenting overly broad claims, and using a patent to extract an unusually large settlement.
A. Patenting Overly Broad Claims
Business method patents are often criticized for being unduly broad. There are a few things to consider regarding this criticism. First, a patent is unduly broad if it improperly claims technology that was disclosed or practiced in the prior art, or was obvious to one with ordinary skill in the art. Business methods are often criticized as unduly appropriating technology that had been previously practiced, or as lacking innovative merit. This criticism has some support due to the fact that many business methods were previously practiced and used in commerce, yet, remained hidden from USPTO examiners. 66 For example, in the case of American Stock Exchange, LLC v. Mopex, Inc., a non-practicing entity sued the American Stock Exchange (AMEX) for infringing a business method patent related to a financial product known as an exchange traded fund or "ETF". The USPTO granted Mopex a patent for this financial product on July 11, 2000. 67 The AMEX sued in court to invalidate the patent based on the fact that the financial product had been practiced and disclosed in prior art that USPTO examiners failed to review. At trial, the AMEX submitted evidence that this type of ETF had been developed, traded and disclosed by Morgan Stanley. The court considered evidence that in 1994 Morgan Stanley had submitted a publicly available application for an ETF with the Securities and Exchange Commission. This prior art was then used to invalidate Mopex"s business method patent.
Business method patents proliferated as online business transactions became ubiquitous. A common attack on these patents is that the patent examiners handling these applications did not have sufficient training in the emergent fields of Internet commerce where business methods were being claimed. A closely related argument is that examiners did not have sufficiently updated nonpatent literature databases with industry-relevant prior art that would enable the examiner to narrow or reject business method patent claims. 68 Patent examiners are also notoriously pressed for time, given the increasing patent backlog at the USPTO. 69 As a result of these constraints, it is widely believed that many overly broad business method patents were issued.
B. Using Business Method Patents to Extract a Large Settlement
The social costs of overly broad business method patents are amplified when they fall into the hands of the so called patent trolls, or non-practicing entities (NPEs). 70 A NPE is a party who owns a patent, does not practice the underlying technology, and uses the patent to sue large companies to obtain a settlement or a verdict. According to one source, there were more than 2,600 instances in 2010 where a company was the litigation target of a NPE. According to this source, this represents a 48% increase over the average amount of the prior three years. 71 According to the registration statement recently filed with the SEC by a company involved in assembling defensive patent portfolios to protect companies from NPE"s, "there were over 550 patent infringement cases filed by NPEs in 2010 against more than 3,000 defendants, which comprised over 2,000 unique companies, some of which were sued more than once."
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The NPE exploits the fact that it is a small company with no real presence in the market and that cannot be counter sued for infringing any of the larger company"s patents. 73 Often, when one large company sues another large company (usually a competitor) for patent infringement, the competitor countersues and likewise alleges patent infringement. Often, the result is a negotiated crosslicense and technology sharing agreement. 74 A large company does not have this option when it is the target of a patent lawsuit initiated by a NPE.
Compounding the problem is that the NPE will often enforce a business method patent against a large company operating in a complex, or cumulative technology area. 75 This places a great deal of pressure on the defendant since they may be forced to expend considerable resources to design around the patent, or may face a complete shut-down if the NPE obtains an injunction. 76 This creates the risk that the NPE will engage in a strategic hold-up 77 and extort an unreasonably large settlement or verdict. For example, the NPE Eolas obtained $521 million when it obtained a patent injunction against Microsoft.
78 NTP, Inc., another NPE, notoriously obtained $612.5 million when it threatened to enforce a permanent patent injunction against Research-In-Motion, makers of the "Blackberry" handheld device. 79 A vocal consensus has emerged that criticizes the poor quality of business methods and their harmful consequences. 80 In an empirical study, however, Professors Allison and Tiller counter the assertion that business method patents are of below average quality. 81 In their empirical study, they assess business method patents using well established quality measures and find that there is no basis for claiming that business method patents are inferior in terms of the number of prior art references, claims and inventors. 82 Professor"s Allison and Tiller attribute the high levels of public discord regarding business method patents to an information "bandwagon" effect whereby people judged business methods based on the comments of experts, with negative views reinforced by a confirmation bias based on widespread public discussions of egregious examples of abuse such as Amazon"s "one-click" patent. 83 These authors" assessment is supported by the way the media portrays business method patents in a generally negative light. 
III. Institutional Reactions to Business Methods across all Three Branches of Government
The significant bad press and attention drawn from cases involving overly broad business method patents and NPEs aggressively wielding them triggered a wave of public scrutiny. 85 Public policymakers, in turn, responded as vocal and influential patent law stakeholders voiced the alarm. Policymakers operate through public institutions, which provide a forum to assemble information and bring stakeholders together. In the patent arena, there is a diverse, active and vocal group of stakeholders continually vying to shape patent law and policy. A recent study found that 191 separate for-profit corporations filed amicus briefs in sixteen Supreme Court patent cases. 86 A similar study by Professor Colleen Chien found that in the past 20 years of patent amicus brief advocacy, more than 1,500 amici, representing thousands of organizations, companies, and individuals have signed onto briefs in hundreds of patent law cases. 87 Policymakers" institutional reactions to interest groups are evident in all three branches of government, which to varying degrees respond to interest group advocacy. 88 Policymakers, however, often do not initiate regulatory oversight unless interest groups first voice the alarm. 89 The alarm and call for regulatory reform is then delegated to administrative agencies such as the USPTO under what has been called the fire-alarm model of regulatory oversight. 90 If policymakers respond to interest group pressure, it is expected that administrative agencies will respond to policymakers" concerns under the principal-agent theory of decision making. 91 From this perspective, elected policymakers exercise considerable discretion over administrative rulemaking and direction, given their ability to enact legislation, approve staffing, engage in general oversight and control an agency"s appropriations. 92 As with various other agencies, Congress is generally the ultimate decision-maker with respect to the USPTO"s budgets and appointments. Congress also conducts oversight and investigations, and engages in casework on behalf of constituents. 93 As will be discussed next, the judicial, legislative and executive branches all coordinated a spirited public debate concerning business method patents. This interest in business methods was manifested through: judicial patent levers, hearings, proposed legislation, roundtable discussions and policy papers. The argument advanced here is that these different institutional mechanisms provided a clear expression to how seriously policymakers considered the alarm raised by constituents. The various institutional mechanisms that signaled the alarm with respect to business methods are discussed next.
A. The Judiciary
In several instances the judiciary echoed the alarm concerning the harmful effects of business methods. This alarm, in turn, influenced the USPTO"s administrative decision-making since the agency"s rules are guided by the Courts" statutory interpretations. In particular, two recent Supreme Court cases shed some light on how the high court has reacted to business methods. In eBay v. MercExchange, the NPE MercExchange sought to obtain a permanent injunction against eBay after successfully asserting a business method patent against the online retailer. 94 The legal doctrine at issue in that case applied to patents in general since the decision reframed the test for awarding a permanent patent injunction as one involving the traditional four-factor test for equitable remedies. Justice Kennedy wrote a concurring opinion with three other justices, however, that specifically addressed the alarm over business methods. Justice Kennedy wrote:
In addition injunctive relief may have different consequences for the burgeoning number of patents over business methods, which were not of much economic and legal significance in earlier times. The potential vagueness and suspect validity of some of these patents may affect the calculus under the four-factor test. 95 In Bilski v. Kappos, the Court ultimately held business methods may be patentable subject matter. Justice Kennedy, again speaking for the Court, reiterated the particular dangers raised by business methods, by stating:
At the same time, some business method patents raise special problems in terms of vagueness and suspect validity. See eBay Inc. v. MercExchange, L. L. C., 547 U. S. 388, 397 (2006)(KENNEDY, J., concurring). The Information Age empowers people with new capacities to perform statistical analyses and mathematical calculations with a speed and sophistication that enable the design of protocols for more efficient performance of a vast number of business tasks. If a high enough bar is not set when considering patent applications of this sort, patent examiners and courts could be flooded with claims that would put a chill on creative endeavor and dynamic change. 96 
B. The Legislature
The warning bell for business methods perhaps rang loudest during the early years of the Internet (1999) when Amazon.com threatened to assert its "one-click" e-commerce patent against other online competitors. 97 When this occurred, companies began to appreciate the threatening nature of business methods and began sounding the alarm to elected representatives. In return, legislators conducted hearings to demonstrate responsiveness to constituent demands. Hearings also send a signal to institutional actors in the other branches of government. As a federal matter, issues related to patents are initially heard in the House Subcommittee on Intellectual Property, Competition, and the Internet and in the Senate Committee on Judiciary.
The House and the Senate periodically hold hearings related to patent law and administration. Since 1995, the House has held 38 separate hearings on items related to patents. 98 The Senate, in turn has held 8 separate patent-related hearings since that date.
99
These hearings at times deal with items specific to certain industries, such as biotechnology, general oversight hearings on USPTO appropriations and administration, and legislative proposals for patent reform.
The first recorded discussion of business method patents in the legislature occurred on March 25, 1999 when the House held an oversight hearing on patent reform. Since then, the transcripts of the various hearings reflect a mention of business methods 20 times in House and 2 times in Senate hearings. 100 Often, the issue of business methods was raised as a factor related to the decline of patent quality indicators due to the difficulties patent examiners faced when searching business method-related prior art. One measure used to assess the elusive concept of patent quality are the rates in which patent application are re-examined or declared invalid in court. 101 Scant evidence, however, was discussed in the legislative hearing that applies any empirical data on these metrics to business methods. 102 Hand in hand with these hearings, the Legislature introduced bills to address this issue. The first instance of legislation targeting business methods was The American Inventors Protection Act of 1999. This legislation modified the Patent Act to provide what is called the first user defense against business methods. The Act provides a defense to a charge of infringement of a patent on a "method of doing or conducting business" if the accused infringer in good faith reduced the method to practice at least one year before the patent was filed, and commercialized the method in the U.S. any time before the patent filing date. 103 This legislation was passed in response to the alarm raised by what was perceived as the low quality of business method patents.
Additional proposals to target business methods were found in The Business Methods Improvement Act of 2001. 104 This Act was introduced to address concerns in the Legislature that the patenting of abstract ideas and weak patents were crippling innovation. 105 The Act would have exclusively targeted the obviousness standards related to business methods by requiring that:
A business method invention shall be presumed obvious under this section if the only significant difference between the combined teachings of the prior art and the claimed invention is that the claimed invention is appropriate for use with a computer technology, unless the application of the computer technology is novel; or the computer technology is novel and not the subject of another patent or patent application… 106 The intended effect of this language would be to prevent applicants from receiving business method patents for innovations that were novel simply because they were implemented with a computer.
C. The Executive Branch
Various agencies within the Executive branch of government raised the alarm concerning business methods. The first and most obvious agency to look for alarm signals is the USPTO. In March 2000, in response to the alarm over business methods, the USPTO launched a Business Method Patent Initiative, which included industry outreach and quality programs. 107 The industry outreach included a series of roundtable meeting with stakeholders on issues related to business methods. At the first roundtable, a topic for consideration was whether computer-implemented business method patents encouraged or curbed growth in innovation? 108 Since March, 2000 the USPTO has held yearly business method patent roundtables to discuss topics related to business methods. What are the implications of these developments for the evolution and structure of the financial services industry? How will they affect business strategy? Will the granting of business methods patents stifle product and service innovation or will it promote a vibrant industry? How has the U.S. Patent Office approached the questions of whether certain business methods are or are not eligible for patent protection? 109 In addition to hearings and roundtables, various departments within the Executive branch issued policy papers that highlight the dangers of business methods. For example, in July, 2009 The USPTO prepared a Business Methods White Paper that mentions some of the unique challenges related to examining business methods. The USPTO white paper states that:
Patent examining in Class 705 is filled with challenges. This class contains diverse business topics (e.g. insurance and inventory systems). Prior art references can be found in many diverse sources (e.g. an Internet web site, a sales brochure, or a 120-year-old textbook). There is poor tabulation of all the available references for a particular topic (e.g. not all the insurance prior art is found in one location).
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The Federal Trade Commission is another prominent administrative body that has been critical of business methods. In October, 2003 The FTC published a report that has been cited by top policymakers, including the U.S. Supreme Court and legislators. In the report, "To Promote Innovation: The Proper Balance of Competition and Patent Law and Policy", the FTC praised the USPTO"s use of additional levels of review for business methods, reiterated the view that business methods had traditionally been exempted from patentability, 111 and discussed the difficulty locating adequate business method prior art.
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In 2004, The National Academy of Science published a comprehensive analysis of the patent system called "A Patent System for the 21st Century". In that report, the Academy stated how it is "concerned about trends in the application of the obviousness standard to business method and genetic sequence inventions."
113 They also responded to Allison and Tiller"s 114 work which suggested that business method quality indicators failed to show any cause for alarm. In response to that work, they questioned whether: "[t]he body of nonpatented prior art in the area of business methods is so large or diverse that examiners are still missing a good share of it? Does the examination process overlook some business methods that are in common use but not documented in written sources?" 115 This section has provided evidence of the various fire alarm mechanisms raised within all three branches of government. As will be discussed next, this institutional response generated tangible administrative outcomes within the USPTO. This process, involving norms and rule-making, exemplifies how business methods are in many ways unique, since they received a significant amount of specialized attention by these various actors. 116 Such particularized and coordinated interest across all three branches of government is extraordinary in issues related to patent law. The process highlights how an administrative agency may at times be influenced through external institutional reactions under the fire alarm model of regulatory change.
IV. The USPTO's Response to the Fire Alarm: Administrative Patent Levers
The USPTO promptly developed rules to address the concern over business methods. In particular, the USPTO implemented rules to address the issue of patent quality related to this technology class, given the concerns voiced regarding unduly broad business method patents. On March 29, 2000, the USPTO announced the business method patent initiative, which includes industry outreach and quality programs. 117 The industry outreach programs establish a customer partnership with industry, the convening of a roundtable forum, and an effort to obtain industry feedback on prior art issues. 118 The quality programs provide steps to enhance the technical training of examiners, revise the examination guidelines and expand prior art search activities.
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Five business method-specific rules will be discussed next. A remarkable aspect of these rules is that, as administrative patent levers, they target a specific item of patent reform applied within the context of a particular technology class. 120 This exercise of administrative policy is remarkable since the Patent Act is silent regarding any sui generis treatment of technology classes. Yet, under the general guise of enhancing patent quality, the following administrative rules were implemented to specifically deal with business methods. The end goal of improving patent quality, however, provides the USPTO with the legitimacy to enact regulations that attain the objective of issuing patents that meet statutory criteria.
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The first three administrative patent levers relate to rules pertaining to examination procedures, the last two relate to partnerships with external parties
New Examiner Category
In its Business Methods White Paper, the USPTO described a new category of experts specifically retained to help examiners evaluate business method patent applications. These additional experts are called Business Practice Specialists. According to the USPTO, these specialists: "will be pursued from industry to serve as a resource for examiners on common or well known industry practices, terminology, scope and meaning, and industry standards in four basic areas: banking/finance, general e-commerce, insurance, and Internet infrastructure."
122 These experts will assist with training efforts to help examiners stay abreast of the latest developments in the various business method-related fields of art.
Mandatory Field Searching.
Examiners evaluating business methods are required under the new rules to search an exhaustive list of patent and non-patent literature to adequately assess the prior art. Under these rules, "examiners perform a mandatory search for all applications in Class 705 to include a classified U.S. patent document search, and a text search of U.S. patent documents, foreign patent documents, and nonpatent literature (NPL). The NPL searches include required search areas mapped/correlated to the U.S. classification system for Class
3.
"Second Pair of Eyes" Review In March 2000, the USPTO established the "second pair of eyes" review for business method patents in Class 705. 123 As described by the USPTO: "[i]t is a "universal" review of all allowances in Class 705 with each allowance taking about one hour. The purpose of this review is for the reviewer to quickly flag issues that need further consideration by the examiner and/or the examiner's supervisor. The results of the "second pair of eyes" reviews are used to develop training in Class 705." Similarly, the second pair of eyes review is a novel procedure that had never been implemented before during patent examination.
4.
Coordination with External Parties to Improve Search Capabilities Perhaps the most unique rulemaking adopted in reaction to the fire alarms concerning business methods include the outreach efforts with external parties. A new rule developed by the USPTO seeks input from external parties to augment its non-patent literature (NPL) prior art databases. The following are two separate statements made by two high ranking Patent Office officials during congressional testimony:
"[W]e continue working with private parties to expand examiners' access to non-patent literature. For example, last year we held hearings in San Francisco and here in Washington on this very matter. I am pleased that, as a result of these efforts, organizations such as the Securities Industry Association have come forward to help our office expand access to state of the art information in their areas." This level of coordination with external parties to expand the level of prior art knowledge is in many ways singular to the business methods technology class.
Peer-to-patent
The peer-to-patent project was an effort undertaken by the USPTO in June 2007 to open up the application review process to external reviewers who may submit relevant prior art to an examiner. 126 Originally, this limited pilot project was undertaken to examine software patents, but shortly after its announcement business methods were added to its scope. 127 As stated by the USPTO: "This pilot will test whether such collaboration can effectively locate prior art that might not otherwise be located by the Office during the typical examination process. 128 The project has been conducted on a purely voluntary basis, with patent applicants choosing to opt into the peer-to-patent review process. In exchange for volunteering, the applicant would receive an expedited review process and in theory a more robust examination that might yield a higher quality issued patent. Although the USPTO participated in the project, it was conducted in collaboration with the Community Patent Review Project of the Institute for Information Law and Policy at New York Law School. The USPTO, however, took effort to state its independence from the project in a disclaimer.
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In the second anniversary report of the peer-to-patent project, it was stated that a total of 187 patent applications had been reviewed as of May 2009. 130 The USPTO has deemed the initial two year pilot program a success and agreed to continue the project. The extended period for receiving peer-to-patent submissions into accepted applications will now end on February 3, 2012, or eighteen (18) weeks after the latest date on which an application is accepted into the program, whichever occurs last. 131 This new program will also be expanded to include "Life Sciences, Telecommunications, and Computer Hardware, and by significantly increasing the total number of applications that may be accepted into the pilot."
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V. Administrative Law Implications
Administrative business method patent levers represent a coordinated policy at the USPTO to target a particular technology class with the goals of improving patent quality during the examination phase. As an administrative agency, the USPTO routinely enacts rules to further its statutorily delegated responsibilities. Recent rules have been promulgated to deal with the backlog of patent applications, for example, rules related to patent continuations. 133 Unlike other agencies, however, the USPTO lacks substantive rulemaking authority. The CAFC stated: "As we have previously held, the broadest of the PTO's rulemaking powers--35 U.S.C. § 6(a)--authorizes the Commissioner to promulgate regulations directed only to "the conduct of proceedings in the [PTO]"; it does not grant the Commissioner the authority to issue substantive rules." 134 Section 6(a) referred to by the CAFC in the Merck case was the predecessor to Section 2(b)2 of the current Patent Act. Section 2(b)2 gives the USPTO the authority to: establish regulations, not inconsistent with law, which . . . (A) shall govern the conduct of proceedings in the office; . . . (C) shall facilitate and expedite the processing of patent applications, particularly those which can be filed, stored, processed, searched, and retrieved electronically . . . (D) may govern the recognition and conduct of agents, attorneys, or other persons representing applicants or other parties before the Office . . .
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Given this statutory provision, the Courts have consistently held that the USPTO lacks the administrative authority to implement substantive rules. A rule is "substantive" when it "effects a change in existing law or policy" which "affects individual rights and obligations." To be "substantive", a rule must also be promulgated pursuant "'to statutory authority . . . and implement the statute.'" 136 The CAFC has endorsed the D.C. Circuit"s view that substantive rulemaking "encodes a substantive value judgment or puts a stamp of approval or disapproval on a given type of behavior." 137 As scholars and the courts recognize, however, procedural rules at times combine elements of procedure and substance. 138 As stated by Professor Arti Rai, "substance and procedure exist on a spectrum." 139 In the recent Tafas case, the CAFC determined the framework for determining whether rules implemented by the USPTO went beyond the USPTO"s delegated authority under 35 U.S.C §2(b)2. The Court in Tafas took a broad view towards USPTO rulemaking and authority. 140 Yet, even under Tafas, any rules implemented by the USPTO must be initially evaluated under a procedural vs. substantive framework. 141 Under the Patent Act, substantive rules are beyond the USPTO"s authority and therefore unlawful. Procedural rules that have substantive implications may be lawful so long as they do not contravene the Patent Act, or existing judicial patent doctrine. 142 Under Tafas, however, any challenges to rules that are deemed procedural are analyzed applying the established Chevron deference to rulemaking. 143 When the court applies the Chevron deference, the Court frames the administrative authority issue in the following manner: "[I]f the statute is silent or ambiguous with respect to the specific issue, the question for the court is whether the agency's answer is based on a permissible construction of the statute." 144 Under this framework, it is important to ask whether any of the rules implemented by the USPTO concerning business methods, implemented in response to the institutional fire alarms, are lawfully implemented under § 2(b)2 of the Patent Act. The initial inquiry should focus on the text of the Patent Act and the Tafas framework to determine whether the business method-related rules are substantive or procedural in nature. A strong argument can be made that the three examination rules 145 are procedural, given that they primarily relate to regulations that govern examination "proceedings in the office." 146 Likewise, the fourth rule related to partnership with external parties, the rule on industry partnerships to expand non-patent prior art databases, is also likely a procedural rule since it is targeted primarily at the examination proceedings in the office with respect to non-patent literature prior art." 147 Given the Chevron deference that would apply to the first four procedural rules, a reviewing court would likely hold that the Patent Act is silent or ambiguous regarding these procedures, and that the rules are based on a permissible construction of the statute.
The final rule on peer-to-patent appears to be more problematic since it requires the applicant to waive 37 C.F.R. 1.99(d), which requires that a third party"s prior art "submission under this section shall not include any explanation of the patents or publications, or any other information."
148 Peer-to-patent would likely be upheld, however, since the USPTO asserts its authority to enact peer-to-patent under 35 U.S.C. § 2(b) (11) . That provision provides that the USPTO "may conduct programs, studies, or exchanges of items or services regarding domestic and international intellectual property law and the effectiveness of intellectual property protection domestically and throughout the world," and 15 U.S.C. § 1525, which provides that the USPTO "may engage in joint projects, or perform services, on matters of mutual interest, the cost of which shall be apportioned equitably." 149 Having established authority to engage in peer-to-patent from the statute, the next step would be to apply Chevron deference to the rules implementing this program. From the outset, it appears that the peer-to-patent program complies with the provisions of Patent Act concerning third party objections and submissions of prior art. 35 U.S.C. §122 (c) states:
The Director shall establish appropriate procedures to ensure that no protest or other form of pre-issuance opposition to the grant of a patent on an application may be initiated after publication of the application without the express written consent of the applicant.
In fact, the USPTO only accepts volunteers to participate in this limited pilot program. Further, consent is required from volunteers who participate. 150 The consent form requires the applicant to allow third parties to submit prior art references that detail the basis of opposition to the application. 151 Although all of the business method patent levers may, on their face, be procedurally valid and subject to Chevron deference, there is still the possibility that they substantively deprive patent applicants of their rights. For instance, the court in Tafas adopted the D.C. Circuit"s test for assessing permissible procedural rulemaking as elaborated in JEM. Under that analysis, an acceptable procedural rule may "alter the manner in which the parties present themselves or their viewpoints to the agency." In Tafas, the Court upheld this principle to patent continuation rules by stating that the challenged rules were procedural since they may "alter the manner in which the parties present . . . their viewpoints" to the USPTO, but they do not, on their face, "foreclose effective opportunity" to present patent applications for examination." 152 Later in the opinion, the Court also stated that:
While the text of the rules sets forth a facially reasonable procedural requirement, 5 we are mindful of the possibility that the USPTO may in some cases attempt to apply the rules in a way that makes compliance essentially impossible and substantively deprives applicants of their rights. In such cases, judicial review will be available under 5 U.S.C. § 706. 153 If the business method patent levers were found to "foreclose effective opportunity" for business method applicants to obtain substantive patent rights, the rules might be challenged. To the extent that these rules might foreclose effective opportunity" to obtain substantive patent rights, the principal issue that may conceivably present a challenge is the long pendency rates that plague this technology class. One practitioner states that the acting Commissioner of Patents stated that the backlog for business methods is ten years. 154 In essence, it takes the average business method patent ten years to issue. This means that the statutory lifetime of the patent is cut in half due to the examinations process. Procedural rules pertaining to examination proceedings within the USPTO that generate such long patent delays may raise a substantive rights issue. If the effects of the rules are to increase patent pendency in this technology class, a court may find that the effects of these rules have an impact that contravenes the Patent Act. First, rules that unintentionally delay patenting may be contrary to the plain meaning of the statute which charges the Patent Office with issuing patents with a fixed lifetime that begins to deplete at the time of application. Also, a sui generis pendency effect due to rules that target a particular technology class may be rendered an impermissible construction of the statute, and a matter best reserved for the legislature to address in revisions to the statute itself.
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VI. Conclusion
This article describes the process that led to the creation of administrative patent levers related to business method patent rule-making. In particular, policymakers in all three branches of government reacted strongly to the dangers posed by business methods. This institutional attention led to a series of rules at the USPTO to manage the quality of business method patent examination practices. This behavior is explained under the fire alarm theory of regulatory change, and the principal-agent theory of administrative decision-making, whereby an administrative agency responds to external institutional pressures and actors.
The business method patent levers allowed the USPTO to follow the lead of important institutional actors and to address the perceived harms of business methods. This was achieved by improving the quality of examination with respect to prior art. The various rules are analyzed and determined to be allowed under established administrative law doctrine. The issue of pendency for business methods, however, may present a challenge if administrative patent rules in some manner contribute to the lengthy pendency rates that currently plague this area of patenting, since a substantive rights challenge may be brought that attributes the lengthy delay to administrative rule-making.
